The Case for Restorative Practise – A Change is Gonna Come
Hei kororia ki te Atua i runga

Hei maunga-ronga ki runga

Ki te whenua

Hei whakaaro pai ki te tangata

Glory to God on high

peace on earth

and goodwill to all mankind,

I am honoured to return to Taranaki and to share my thoughts with many good friends, and others who either dislike me, or are angry with me, but have the potential to be my friends at some time in the future. 
Firstly, I want to acknowledge the Hon Tariana Turia, Associate Minister of Social Development, and the Community and Voluntary Sector, who has been for more years than either of us care to remember, a tireless advocate for our people. 
It is impossible to consider the issue of restorative justice in Taranaki, without acknowledging Parihaka, the source of a peaceful approach to the resolution of conflict. I want to acknowledge those kuia from Parihaka who are here today, and my tuakana, Janice, who spends about half her time these days, living in luxury at the foot of Mt Taranaki. 
Finally, let me acknowledge those public servants, who passionately believe in restorative justice, but are restrained and limited in their endeavours to promote it beyond the confines of current public policy. 
In September 2008, in a speech to Restorative Justice Aotearoa’s National Conference, I painted a fairly dismal picture for the future of restorative justice in New Zealand. In doing so, I quoted the criminologist, David Garland who said that “in a culture of control, restorative justice is allowed to operate on the margins of criminal justice, offsetting the central tendencies without changing the overall balance of the system”. 
 Some of my critics, (and there are more than one) felt that I had overstated the situation. 
Eighteen months later, my critics are silent. Apart from the initial promise of the ‘Drivers of Crime’ initiative, most of the focus has been to introduce legislation which exercises even more control over offenders, and effectively restrict the role of the community in exercising informal social control and making effective interventions. We have seen legislation which has extended the supervision of offenders, restricted bail and parole, expanded the rights of the Police in exercising search and seizure. ACC support for victims of sexual offending is now limited to those who can prove that they are mentally ill. There have been a series of mean spirited policy changes, aimed at finding new ways to punish prisoners. Legal aid for prisoners appearing before the Parole Board is now severely limited, the government is supporting the removal of prisoner voting rights, new security rules have severely restricted prisoner eligibility for release to work, and the prison regime is operating under sub-standard conditions, with double bunking, and prisoners are locked in their cells for between 16 and 20 hours a day. In addition, the three strikes bill, which will become law at the end of this month, has the potential to increase some sentences by up to 11,000 percent . The prison population continues to rise, doubling over the last fifteen years. 
I was talking with a prisoner friend a couple of weeks ago, about the present situation. He picked up his guitar and began to sing Sam Cooke’s civil rights anthem, “A change is Gonna Come”. I noticed however, that he started with the second verse. 
It’s too hard living, but I’m afraid to die

I don’t know what’s up there beyond the sky, 

It’s been a long, long time coming, 

But I know a change gonna come

I took my cue from that, and shared with him the changes that were happening elsewhere in the world. For the first time in nearly 40 years, the number of state prisoners in the United States has declined. New York State is shedding 1000 prisoners a year, and the California prison population fell by 4,257 in the same period. In the UK, they are planning to reduce imprisonment by a third over the next decade. In India, the Minister for Law and Justice, is working on a plan to “decongest” prisons, in the belief that prisoners’ human rights need to be protected. In China and Russia, prison numbers are steadily reducing. Increasingly, New Zealand is out of kilter with what is happening elsewhere in the world. 
Given that scenario, it is likely that the best restorative justice initiatives can hope to do is tread water. How have we got to this situation? Let me take a step backwards. 
In 2000, the Hon Phil Goff, the Minister of Justice, came up with the slogan, ‘Tough on Crime, tough on the causes of crime’. The left-leaning liberals interpreted that as a vote catcher, and he was widely condemned. However, when you think carefully about it, and if you assume that he genuinely understood what he was saying, it could have opened the way for a new era in criminal justice.

The slogan succinctly captured the complexity of the crime problem, and thus the complexity of effective responses to crime. It implied that any financial investment in crime prevention strategy should be backed by good evidence of its effectiveness, something distinctly lacking in a simple call for just being “tough”. By even raising the issue of the causes of crime, the proposal opened the door to inventing new ways to deal with those causes. The search for causes of crime logically begins with criminal justice policy itself. Two out of every three new criminal convictions in New Zealand are reconvictions of previously convicted offenders. At the least, this suggests a missed opportunity for more effective and preventive sentencing practices when offenders are convicted. At the worst, it suggests that the criminal justice system itself is a cause of crime – a cause on which government should be tough.

Many aspects of criminal justice have been blamed for causing crime among convicted criminals. Inadequate or ineffective rehabilitation programmes, lack of drug treatment, insufficient funding for prisoner reintegration , and other specific policies have all been nominated as causes. Others have suggested something far more fundamental: the way in which society and government thinks about the actual and potential connections

between victims, criminals and society. A “war-on-crime” (or team sports) mentality of “us versus them” recalls a classic American cartoon that appeared on Earth Day 1971: “We have met the enemy and he is us.” This view blames our failure to see how interdependent all members of our society are, with many law-abiding people being criminals, victims or both at some point in our lives.
[image: image1.jpg]



Restorative justice is a way of thinking about what is best for crime victims, their offenders and the criminal justice process. Conventional assumptions may be wrong; those involved in restorative justice tend to believe that victims should be at the centre rather than excluded from the process, that victims and offenders are not natural enemies, that victims are not primarily retributive in their view of justice, and that prison is not necessarily the best way to prevent repeat crime. 
Offenders and victims are often assumed to be fundamentally different kinds of people. That assumption is largely mistaken, and has critical and potentially devastating consequences for the administration of justice. It may induce more desire to seek revenge against offenders, when victims might prefer to evoke a sense of remorse for the wrong. The mistaken premise obscures the reality that most criminals have themselves been victims, some from an early age. Thus criminals and victims often have much in common from which to build closer social bonds.

Another mistaken assumption is that the adversarial character of lawyers in court requires adversarial relations between victims and offenders as well. This assumption oversimplifies the roles played by citizen participants in the justice system, or the roles victims and their supporters would like to play. Restorative justice seeks ways for victims and offenders to co-operate in preventing future crime and repairing past harms.

The classic mistake of conventional justice is to punish criminals as if they will never come back from prison to live among us. But with rare exceptions, they all come back. When they do, we depend on them not to cause more harm in the community. We are all interdependent in a shrinking world: criminals, victims, and the wider society. High rates of reconviction suggest that we are not doing what is needed to support that interdependence.

The doctrine that tougher punishment deters crime by making offenders fearful has been widely falsified for many kinds of offenders.
 The restorative justice theory is that justice can prevent crime by making offenders feel more sympathy for their victims. If restorative justice can work to prevent crime and repair harm, it will do so by fostering remorse, not fear. The emotions of anger, shame, guilt and regret form a complex cocktail of feelings associated with crime and justice. If we are to make progress in achieving the crime prevention goals of justice, it will happen from better understanding of how we can mobilise those emotions more effectively. Restorative justice (RJ) is the prime but not only example of a recent trend towards a more “emotionally intelligent” approach to criminal justice. 

There is overwhelming evidence of the effect of different approaches to restorative justice. 
 That evidence demonstrates that restorative justice conferencing:
• substantially reduces repeat offending for some offenders, but not all;

• doubles (or more) the offences brought to justice as diversion from the criminal justice system; 

• reduces crime victims’ post-traumatic stress symptoms and related costs; 

• reduces crime victims’ desire for violent revenge against their offenders;

• reduces the costs of criminal justice, when used as diversion from the criminal justice system;

• reduces recidivism more than either adult prison or youth prison 
In the United States, in the UK, and across most of the western world, criminologists are excited by a new phase in criminology, referred to by Todd Clear in his Presidential Address to the American Society of Criminology, 2009 entitled “Policy and Evidence”. 
He had this to say, 

“Like a lot of criminologists, I have felt a certain excitement about the sudden arrival of an era of “evidence-based” criminology. Many of us have been complaining for some time that the policy development process seems to run on a track independent from the path of evidence. That we now see the policy-making process opening its doors to “evidence-based practice” is most assuredly a welcome development.”
Some of this change has been a reaction to the tendency of the previous administration to suppress evidence that undercut its policy views.
 
Todd Clear stresses that we must avoid undertaking programmes based on stereotypes and personal pet theories, such as men wearing wear pink underwear in jail, the harassment of rehabilitated sex offenders released from prison, or the public naming and shaming of young offenders. Even where there is good evidence for an approach, such as addressing the criminogenic needs of offenders through the ‘risk, needs responsivity model’ favoured by the Department of Corrections, the blinkered, evangelical pursuit of such theories well after they have been shown not to be successful, can consume scarce resources for little effect. But the reality is, that if we limited ourselves to the best programmes evidence can produce, we would never have another new programme to implement other than what we already know. 
This is another of those areas in which New Zealand is also behaving differently from the rest of the world. Over the last twelve months, government has introduced a range of policies for which there is overwhelming evidence against them working. Policy initiatives as military style boot camps, intensive supervision, compulsory parenting orders, child incarceration, and three strikes don’t stack up against the science. 
At the present time, the nation is in a state of confusion and helplessness. While the ‘get tough’ brigade have captured the media and the attention of the general public, there is a growing awareness that these responses don’t work. People are swimming around, looking for something else to put their money on, while the offenders and victims stand by and wait. The bridge to Sam Cooke’s song captures the feeling of powerlessness, of someone calling out for help. 
Then I go to my brother

And I say, brother help me please, 

But he winds up knockin me

Back down on my knees

Where does the promise, the wairua of restorative justice go from here? If the government is intent on further fostering a culture of control, how should we respond? Do we confront the political forces head on in the struggle for a voice? That would be my initial instinct, but the still, small voice of Parihaka causes me to hesitate, and reflect on the words of Whiti o Rongomai, who in 1879, said this to his ploughmen, 
"Go, put your hands to the plough. Look not back. If any come with guns and swords, be not afraid. If they smite you, smite not in return. If they rend you, be not discouraged. Another will take up the good work.”
We need to take up the good work, and overcome that which is harmful. Tareha Te Moananui MP, in the Parliamentary Debates, 4th Parliament, 1868, had this to say: 

"This is the only word that has occurred to me to say, that when it is good and when it is evil that lies before you continue to do that which is good. That which is evil is not so powerful as not to be overcome by good, and that which is good is the only thing that you need spend your powers upon…..“

If we listen carefully to our tipuna, the answer is there. In a world obsessed with pathology and sinfulness, and consumed with the mistaken belief that it is possible to overcome wrongdoing by violence and suppression, Tareha Te Moananui reminds us that evil is overcome, not by further evil, but by good. It assumes that people are inherently good, and that if we can harness their potential and let it flow, success is assured. 
When we look back at the beginnings of non-indigenous restorative justice, it started as a flax roots community based movement. Between 1999 through to around 2004, a co-operative relationship developed between Government officials, the Courts and the voluntary sector. It was a period of innovation and cooperation – a time when the community sector was empowered and encouraged to generate change at the community level. The co-option of restorative justice programmes by the state has meant that its progress is determined, proscribed, and managed by the state. Notwithstanding, we must avoid the temptation to blame public servants for the lack of development. In the words of that cartoon, “I have met the enemy, and the enemy is us”. We need to understand that the further development of restorative justice, or as I prefer to call it, restorative practice, is within our grasp, whether or not supported by government. 
Many of the successful criminal justice reforms such as the victim’s movement, community based policing, marae based youth courts, started out as low key, local initiatives that initially attracted very little public attention. Often, the most successful strategies are those in which theory follows practise, - the science comes after the event, rather than before it. 
Herein lies the opportunity. The nation will before long realise that the promotion of a culture of control is not working, and there will be a period of confusion, of readjustment and realignment, before we enter into the next phase. I believe that we must start experimenting with restorative practise now, so that when that time comes, we can present the nation with evidence of something that is clearly working, and invite them to fund the evaluation and research for it. Don’t be bound by what we know, explore the possibilities. Let science follow. 
The good news is that the we know that when we apply the principles of restoration and reconciliation, it works. The beauty of restorative justice, is that its purity of principle, and the ideas of acknowledging harm, of reparation, forgiveness, redemption and reconciliation are founded not in criminological texts, but in Judeo-Christian and indigenous principles that have been around for at least a couple of thousand years. In Corinthians 5:18-20 Paul tells us that God has given us the ministry of reconciliation. He calls us ‘Christ’s ambassadors’ to share the message of reconciliation with others. Restorative practise is founded on a human truth – that we all seek to be reconciled with our whanau, our community and with one another – we all desire to belong. 
Let me give you a couple of examples of innovation which could be explored further. 
About two years ago, Jackie Katounas was dealing with a young man from a good family, who, under the influence of drugs had raped an 83-year-old woman. Throughout his long prison sentence he was consumed by remorse, and with the support of Jackie tried to contact the victim. When he learnt that the woman had since died, and that her family could not be located, he was distraught. During that conversation, Jackie learnt that his whanau were ashamed of his actions, and had disowned him. He had not been visited by whanau for some years. It took a couple of months negotiation, but eventually she organised a meeting between the offender and sixteen whanau members, including the prisoner’s mother. The prison officers and social worker spoke in his support, and revealed that while in prison he had learned to speak te reo, and was considered by prison officials to be a leader of the best kind. In an emotionally charged moment, the mother embraced her prodigal son, and the family were reconciled. 
In 2007, the school trustees at a college, myself included, became highly concerned about a group of Maori students, all from gang families, who were dealing in drugs, violence and general mayhem within the school. That year there were 30 of these children suspended. The trustees were persuaded to take a different approach to that of crime control, and instead focus on the parents of the children, and work toward promoting their engagement in school activity. We started by inviting 30 members of the Mongrel Mob to run the barbecue at our annual sports day. There was not one incident all day, and by the end of the day, they were organising the kids for three legged races, and lolly scrambles. Over the next year, and with a lot of negotiation between the Mob, parents, teachers and management, they got involved in coaching sport, accompanying their children on field trips, and at the end of the year, a week long trip to marae at Matata and the following year at Ruatoria. They become our most prolific legal fund raisers, and in 2008, the number of Maori students suspended reduced from 38 to 10. The reason for success? The parents underneath all their macho stuff, wanted desperately to belong, we gave them the opportunity, and they utilised their strengths to make it happen. A good example of the utilisation of restorative principles, but also, a good example of whanau ora in action. 
I want to close by showing you a 3 minute short video of a restorative justice conference between a prisoner from this area, and one of his victims. None of these conferences are funded by government, but I would ask you to reflect on the power and integrity of the exchange, and ask yourself this one question, what can we do to move beyond what we know, to become the community’s Ambassadors of Reconciliation?

 Show Video. 
I want to thank you for listening patiently. Let me close by quoting the last verse of Sam Cooke’s song. 
There been times that I thought I couldn’t last for long

But now I think I’m able to carry on

It’s been a long time, a long time comin’

But I know a change gonna come, yes it will

Let’s be beacons of hope for those affected by crime, so that we build resilient whanau, cohesive communities, and an inclusive society. Kia ora koutou katoa.
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